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THE CHINESE COMMUNTST LEGAL SYSTEM

Tung Pi-wu, in a report on fhe drafting of the organic statute
of the Central People's Goverument of the People's Republic of China,
explained the Chinese Communist theory of go#ernment and legal procedure
by saying: "The principle of democratic centralism is in contradistinction
to %he separation of ?owers of the old system. The parliamentary sysfsm
is one by which pért of the bourgeoisie in Power allow another small group,
the so~called opposition, to air their empty talk in conferences, while
the people in powér hold tight their adﬁinistrative prerogatives and

maintain the rule to their own advantage.... Nominal independence of the
1

judicial power in fact similarly serves the interests of the ruling élass."
Article 17 of the "common program of the CPPC Zﬁhineée People's
Political Cénsultative Counc;£7'states: "All laws, decrees, and judicial
systems of the Kuomintang reaction&rybgovernment oppressing the people are
abolished and all laws and decrees prbtecting the people shall be enacted

and the peoplets judicial system shall be set up."z

L. 1-1615, Pei~p'ing, September 24, 1949, UNCLASSIFIED. Tung Pi~wu is a
. member of the Politturo, chairman of the Committee on Political and
Legal Affairs of the State Administrative Council, and vice premier of
the State Administrative Council.
2. TFor the unofficial English version of the full text of the "Common
program of the CPPC," see FBIB, Daily Report, September 30, 1949,
p~PPP-.10, UNCLASSIFIED,
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Before the meeting of the CFPC, conferences were set up to stgdy
legal procedures and the New China Jurisbrudence Research Institute was
founded. During these meetings it was decided that, "if the legislative
work is to be well enacted the ChinéSe,peo?le‘s life and needs must be
definitely understood; the policy and experiénce of the Chinese Revolution
must be studied in detail; and Marxism, Leninism, and the Mao Tse=-tung
thought must be honestly and systematically learned. At the sams time, the
participants Z:h the conferencé? recognized that the legislative work ofs...
éﬁbw Chiq£7 must, on the one hand, use the lsgal principles and laws of
the Union of Soviet Socialist Republics and of other people's democratic
countries as main reference materials and exaﬁples, and, on the o*her hand,
the various types of'old laws of China and the various types of laws of
capitalist countries will be used as our subsidiary reference materials and

~objects of criticism,"!
| A newspaper article discussing th@‘abolition of the Kuomintang légal
system said: "Judges practicing law bocame slaves to & rigid written form
of book which céuld not be adapted to meet Chiﬁese sogiety. The new law of
China will be founded on the principles Qf Marxism, Leninism and the thoﬁght
of Mao Tse-tung, that is, it will be decided by the economic relations of

the new Chinese Society. The contents of the new law will grow out of

actual court practice; in practice law will not only be judicial but also . (

legisletive,"?

1. D-78, Pgi-p‘ihgi July 8, 1949, Enclosure 1, UNCLASSIFIED.
2+ As citved in T-432, Tientsin, June 25, 1949, UNCLASSIFIED.
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Another newspaper article explained the law and judiciary system

of new China as follows: "..,.during the past twenty years, with the

excaeption of casual cascs where certain laws of ths enemy adventagoous

to us were utiliged in our struggle against the cnemy, none of the Liberated

Ar:as ¢ver recognized or made use of the old laws."l The artiqle goes
on to explain‘that Mthose who have committed too many crimes shall never
be able To escape punishment, but that those who have not committed too
many shall be given a chance to repent." The article admits: "There are
shortcomings existing in ourlaws and jurisdiction. For instance, as
a result of war, therc has been a lack of unity even in names of jurisdic-
tional systems of various liberated areas. There haﬁe been dissensicns
among stipulgtions of various spscial laws at various places rogarding
an ideﬁtical case, In somc places there are only policies, programs, and
no concrete legal statutcs with which to settle lawsuits."2

In actual practice the Communists have taeken cognizance of the old
- Chinese custom of mediation in the settlement of certain civil and minor
criminal cases. However, insﬁead of rulying, as in the past, solely on the
relatives and neighbors of the parties as mediators, members of the

Communist Party and governmant officials are brought into the case.

1. Jen Min Jih Pao (Peoplu's Daily), Communist Party paper published in
Peisp'ing, June 28, 1949, as cited in D-112, Pei-p'ing, August 10, 1949,
Enclosure 1, UNCLASSIFIED.

2. D=112, Pei-p'ing, Aupust 10, 1949, Enclosure 1, UNCLASSIFIED.
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heve been operating in rural arcas undor Communist control Ffor some timo.
The accused is summonsd bufore the court with no previous knowledge of l
the charges against him, hss no opportunity of supplying witnesses in i

his defunse, and may or may not be allowwd the services of a lawyer, i

No attempt is made to check tho credibility of the tustimony apgainst him, y}'

and txﬂ sentence is arbitrarily pasucd by ths mob Att~nd1ng the trial.

Little is known sbout tho conduct of the courts in the cities, {1 b

although announcements have been made of the establishment of a type of

people's court in some of ths cities, The urbsn peoplo's courts scem to

differ from the rural peopls 's courts in thét they depend on the decision
ag voo Wward cas €

of a political ofch\r “of some sort rather than on mob deeision. These

courts geem to huve no lugal basis in the Westsrn sense,

It has becn amnounced in Shanghai thet the legal profession has
buen tomporarily abolished and that mombers of the Shanghal Bar Association
are not qualified to appsar in court as Qttorneys in either civil or
eriminal cascs, This action is perhaps not as important as it might be
in the Wost, howevser, since lawyers have never held the position of impeort-
ance 1n China that they have in the VWest znd are used largely by firms
with Westsrn conncetions. At the present time no forcigners may rotain

the ssrvices of attorneys.l

1o ©-1810;, Poi~p'ing, Septembur 24, 1949, UNCLASSITIED,
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